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CRIMINAL LAW AMENDMENT (UNCERTAIN DATES) BILL 2019 
Second Reading 

Resumed from 25 November. 

HON ALISON XAMON (North Metropolitan) [10.28 am]: I will continue my remarks from yesterday, when 
I was addressing the problem of uncertain dates in four particular scenarios. The four sets of provisions that I outlined 
are not mutually exclusive. They can operate together when necessary—for example, if there is uncertainty about 
both the date of the offence and the age of the victim at the time the offence was committed. 

I note that the Criminal Law Amendment (Uncertain Dates) Bill 2019 is retrospective in the sense that it will apply 
to all alleged acts and omissions regardless of whether they occurred before or after the bill’s commencement. 
However, the bill is not retrospective in the following senses: it does not create new offences, and it does not render 
anything illegal that was previously legal; it does not expose an offender to the risk of a higher maximum penalty; 
and it also does not expose a person to double jeopardy if they were previously acquitted because of uncertainty 
about the dates, and as a result the person cannot be retried. 

The bill removes a barrier that can prevent the prosecution from proceeding. It is not known how often this has 
occurred, because data has not been kept about the decisions of investigators about whether to lay charges. However, 
I note that in the other place two examples were given of matters in which charges had been laid and uncertainty 
about dates had subsequently become an issue. One case was SI v The State of Western Australia [No 2], in which 
a conviction for penetrating a child under 13 years of age was overturned because of uncertainty about the date of 
the offence and whether the old offence or a new offence should apply because the case spanned a period of a change 
in law. In another appeal case, Kailis v The Queen [1999], there was uncertainty about whether sexual offences 
had actually been committed before or after the victim’s thirteenth birthday. 

Bail eligibility, parole eligibility and aggravating or mitigating factors will apply as usual to the offence with which 
the accused is charged. I note that the Royal Commission into Institutional Responses to Child Sexual Abuse did 
some excellent work in this space. The commission found that many victims do not disclose child sexual abuse until 
many years after the abuse occurred, and often not until they are well into adulthood. Survivors who gave evidence 
to the commission reported taking, on average, 23.9 years to tell someone about the abuse, and men often took longer 
to disclose than women. The average reporting time for females was 20.6 years and for men it was 25.6 years. There 
are many barriers to disclosure and there is still a lot of work to do to break down these barriers. The royal commission 
made a range of recommendations in that space. I know that work is being done to address those recommendations, 
and it is incredibly important that this work is made a priority. 

The Greens are very happy to support this bill. We think that this is an important mechanism to try to prevent the 
miscarriage of justice that occurs when perpetrators evade conviction because it could not be conclusively established 
when the offending took place. I particularly welcome the potential positive impact on the prosecution of child 
sexual abuse offenders, whom we know commit particularly heinous crimes that often have a lifelong impact on the 
victim. We are very happy to support this bill. I note that there is still more work to be done. In particular, I would 
like to see the prioritisation of additional important law reform in this space, such as raising the age of criminal 
responsibility. That is a bill that I would love to have seen brought into this place, debated and passed before the end 
of this year. These are the sorts of related bills that would help to complement these important law reforms that we 
have in front of us today. I certainly hope that this suite of reforms will be prioritised in the next Parliament. 

HON NICK GOIRAN (South Metropolitan) [10.32 am]: We are dealing with the Criminal Law Amendment 
(Uncertain Dates) Bill 2019. I would like to say several things about this bill. Firstly, my understanding is that the 
bill, as drafted, is intended to provide a remedy to situations in which the uncertainty about particular dates prevents 
a person from being found guilty of a crime that has otherwise been proved to have occurred. The bill before us is 
expected to have application across a range of matters in which there is uncertainty about relevant dates, particularly 
facilitating the successful prosecution of child sexual abuse offences and cases in which the trauma of the victim 
and the passing of time make it difficult to provide sufficient details to a court about when the abuse occurred. In light 
of that policy and what this bill is going to do, it has my support. If this bill is going to provide a greater opportunity 
for convictions in child sexual abuse cases, it has my overwhelming support. It has been of significant concern to 
me that those who are accused have often been acquitted when there has been uncertainty surrounding the date of 
the offence, yet there has been no uncertainty about the guilt of the offender. It is my understanding that the purpose 
of the Criminal Law Amendment (Uncertain Dates) Bill 2019 is to ensure that that can no longer occur. I spoke 
about this type of injustice in my maiden speech in 2009. 

I am disappointed that the McGowan government has decided to bring on this bill on the Legislative Council’s 
final scheduled sitting day for the fortieth Parliament. By way of explanation, I note that this bill was introduced 
into this house on 22 October. The casual observer of the proceedings of the Legislative Council might say that 
that is a reasonable period of time, because today is 26 November. What they would miss in that casual observance 
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is the fact that the 22 October to which I refer is not 22 October 2020, but 22 October 2019. This is a particularly 
outrageous situation, because if members take a moment to look at clause 2 of the bill, they will see that it is the 
government’s intention, with the support of this chamber, that this legislation come into operation on the day after 
royal assent. There is to be no delay from the executive—that is, the McGowan government—in bringing these 
provisions into operation. 

Members know from events that took place earlier this year that the McGowan government has the capacity to 
ensure that the Governor is available, if necessary, to give assent to legislation even moments before midnight on the 
day that a bill is passed. We have seen that happen. There is therefore no reason why this bill could not be granted 
royal assent today and come into operation tomorrow, 27 November. There is no good reason why that could not 
happen. This is not a bill for which the government needs to ask the house to agree that it commence by proclamation 
because it needs to work on some form of regulations or anything like that; there is no upgrade of technology required 
before it can commence. This legislation could come into effect tomorrow—and if it did, it would be a good thing. 
However, for reasons known only to the Leader of the House and the Premier of Western Australia, the McGowan 
government deliberately and intentionally buried this bill—which will provide proper redress for victims of child 
sexual abuse—on the Daily Notice Paper for the entirety of this calendar year. None of the rest of us had any say 
in that; the Leader of the House decided that this bill, which will allow proper redress for victims of child sexual 
abuse, would be buried until the final day of the fortieth Parliament in the Legislative Council. That is disgraceful 
and unacceptable, and it is the latest example of the mismanagement of the government’s legislative program in 
this place by the Leader of the House and the government.  

Over the course of this calendar year, the government has urged us to pass a variety of bills as quickly as possible 
only for us to find out that the government was not ready to bring them into operation because it had to do a range 
of things. It was only yesterday that the Leader of the House informed us that the Births, Deaths and Marriages 
Registration Amendment (Change of Name) Bill, which was third read earlier this morning, will need three to 
six months before it comes into operation. We could have dealt with that bill today, and had we dealt with the 
Criminal Law Amendment (Uncertain Dates) Bill yesterday, it would be law today. But once again, the Leader of 
the House and the McGowan government continue to ensure that victims of child sexual abuse receive low priority 
on the legislative program. It is significant that the government has decided to take this course of action. I express 
my grave disappointment that this was not dealt with earlier. 

Members will all remember that at the end of last year, we were dealing with a very controversial piece of legislation, 
and the house agreed to extra sitting time to allow the government to pass that legislation. It is no secret that I was one 
of the members who did not support that legislation. However, it is significant that that legislation, the Voluntary Assisted 
Dying Act, has not yet come into operation and will not come into operation until next year. Members are quite entitled 
to the view that it was important legislation that they wanted to support. The reality is that nothing will happen with it 
until the middle of next year. However, this bill, which will help victims of child sexual abuse, could have been brought 
in last year. It was last in the house on 22 October last year. I was the lead speaker for the opposition on the controversial 
Voluntary Assisted Dying Bill and I know exactly which day we started the debate because it happened to be my 
birthday—it was 15 October. It was not the most pleasant bill to be dealing with on my birthday; nevertheless, I was 
the lead speaker and we do what we need to do in this place. From 15 October last year we were dealing with that 
controversial bill, which the government decided was its top priority. It was entitled to make it its top priority, but the 
consequence of that is that this bill has not seen the light of day until now. The McGowan government needs to be 
held to account for that. Even the biggest fan of voluntary assisted dying surely would agree that we could have 
passed this bill in one day last year and made sure that it was available to victims of child sexual abuse. Surely we 
could have sacrificed one day last year, but not according to the McGowan government. We certainly have not been 
able to sacrifice any days this year. That is the record of the McGowan government as we now close the fortieth 
Parliament. That is the level of priority victims of child sexual abuse receive from this government. 

There is an issue here that I hope the government will be able to respond to in its reply to the second reading 
debate, so that at least from my perspective, even though I am not the lead speaker for our party on this bill, there 
will then be no need to ask questions in the Committee of the Whole House. It is really dependent on the quality 
of responses provided to this question. As we know, we have had three and a half years of responses provided by 
government rather than answers to a whole range of issues. My question to the government on this bill that the 
government has decided deliberately to bury over the last 12 months is: has anyone in the government given 
consideration to the intersection between this bill and the Criminal Injuries Compensation Act 2003? By way of 
explanation—this will take a few moments—members may be aware that in Western Australia, we quite rightly 
take a compassionate approach to victims of crime and that compassion is manifested in several ways. One of 
those ways is through our criminal injuries compensation scheme. It allows a victim of crime to apply to the 
Chief Assessor of Criminal Injuries Compensation to seek an award for their loss. Members will appreciate that 
the sad reality—in this particular context, I am talking about victims of child sexual abuse—is that no amount of 
money could possibly compensate and provide any sense of adequate redress to a victim of child sexual abuse. 
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The survivors of those heinous crimes live with that for many years; and, in my experience, having worked with 
an inordinate number of such victims, they live with that for decades, so there is no amount of money that we, as 
a community, can properly give them to address these concerns. Nevertheless, we do the best we can and we provide 
support in a variety of ways, and one of those ways is to provide an amount of compensation. 

The relevance of this is that if the specific date of the offence committed against a victim of crime is on or after 
1 January 2004, the maximum amount of compensation that that person can be awarded is $75 000. I do not 
want to get bogged down, Leader of the House, in a debate about the various mechanisms in the criminal injuries 
compensation scheme for how a person can get more than $75 000. Yes, that is possible. Yes, there is a mechanism 
whereby there can be two times the maximum amount. That is not the purpose of today’s debate; the purpose of 
today’s debate is about the specificity of the date of the offence. The criminal injuries compensation scheme requires 
there to be a specific date of the offence. With this bill, which has my support, we are saying that the date does not 
need to be specific. 
Hon Sue Ellery: I get the point you are making. 
Hon NICK GOIRAN: Obviously, if the date of the offence is after 1 January 2004, a person will be able to apply 
for compensation of up to $75 000, subject to the various provisions under the act that allow for some additional 
amounts, but things get particularly interesting if the date of the offence is before 1 January 2004. A table in the 
Criminal Injuries Compensation Act sets out the various provisions. Remember, we are talking about historical cases 
of child sexual abuse. That is part of the reason that it is so difficult for a victim to identify a specific date; often, 
by the time they report the matter to the police, it is decades after the original offence and it is very difficult to 
specify a particular day. Sadly, there are circumstances in which the date is very vivid in the mind of a victim of 
crime. However, finding specific dates is often incredibly difficult, particularly when a course of conduct has taken 
place over a long period. 
It is the case under our scheme in Western Australia, and I think much to our shame, that if an offence took place 
between 22 January 1971 and 17 October 1976, which is approximately five and a half years, the maximum amount 
of compensation is $2 000. On another day, when we have more time and we can have a debate about these things, 
that is a matter that needs to be addressed. Nevertheless, during that period of five and a half years, a victim of crime 
is entitled to compensation of $2 000. What happens when a victim is not sure whether the offence was on 17 October, 
which is the final date in that period, or the next day, 18 October? The significance is that the amount of compensation 
that a victim is entitled to jumps from $2 000 to $7 500. What happens if the victim is unsure whether the offence 
took place on 31 December 1982, in which case the maximum would be $7 500, or the next day, 1 January 1983, 
when it would be $15 000? What happens if the date of the offence is not clear to the victim of crime; they are not 
sure whether the offence occurred on 31 December 1985, which would limit them to compensation of $15 000, or 
the next day, at which point it would jump to $20 000? I must say that each of those increments, particularly in the 
case of a victim of child sexual abuse, is a pittance. We are talking here about figures of maybe an extra $5 500 or 
$7 500 or, in the last example, an extra $5 000. In the scheme of things, as I say, it is a mere pittance for their pain 
and suffering and loss of enjoyment of life. 
Things get particularly difficult when there is a lack of clarity, such as “on or around 30 June 1991”. If the offence 
took place on 30 June 1991, the maximum amount of compensation is $20 000; if it was the next day, it is $50 000. 
Suddenly, we are starting to talk about a sizeable difference, which has a material impact on the victim of crime. 
There is a very big difference between $20 000 and $50 000. Of course, the same principle applies when we get to 
31 December 2003, when the maximum is $50 000, and the very next day, 1 January 2004, we kick into the current 
system, which is $75 000. 
I do make this other passing remark: the amount of compensation that is currently available has not been reviewed 
for more than 16 years. I would call on whichever party wins the state election on 13 March next year to make 
it a priority to review this. For the past 16 years, there has not been any movement, not one cent, in respect of 
compensation for victims of crime in Western Australia. I repeat: 16 years. This is too important an issue for people 
to be pointing fingers at each other and saying, “You didn’t do it in the last four years, McGowan government”, 
and then the government says, “You didn’t do it in the eight years of the Barnett government”, and then we say, 
“You didn’t do it in the Carpenter government.” This is too important an issue for that. The point is that whichever 
party has been on the treasury bench over the last 16 years has not reviewed the amount of money that is available 
to victims of crime. It has stalled on $75 000 for the last 16 years. Compensation of $75 000 was a darn sight larger 
amount of money on 1 January 2004 than it is in 2020, notwithstanding the global pandemic and everything else 
that has transpired in the intervening period. It is well overdue. 
Members will be aware that, particularly in this fortieth Parliament, we have routinely and regularly put into bills 
statutory review clauses. I am quite proud of the performance of this Legislative Council in that respect. Often, 
those review clauses have been for a period of five years, but there have been variations—sometimes it has been 
three years, four years and so on and so forth. In fact, I seem to recall one recently in which the review period is 
one year; I think it might be the Guardianship and Administration Amendment (Medical Research) Act, on which 
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Hon Dr Sally Talbot tabled a report yesterday. We have routinely done that, and for good reason. Review clauses 
ensure that whoever is in government is obliged under law to review the statute and report to the house on whether 
there is any need for changes to be made. Sadly, this has not been the case with the Criminal Injuries Compensation 
Act 2003; a review has not been done. That has led to the situation we are in now, in which 16 years later, we still 
have not done anything. As I said, this is not a new issue for me because this is something that I even raised in my 
maiden speech in 2009. The last 11 years have passed quickly! 

I simply make the point that just one calendar day can make all the difference for a victim of crime under 
Western Australia’s criminal injuries compensation scheme. Although this bill has my support for the reasons 
I have mentioned—that is, it is likely to increase the probability of securing a conviction in certain cases—we must 
not just leave it there. I ask members to imagine for a moment a victim of child sexual abuse who decides, some 
substantial period of time after the abuse, that they will go to the police to report the matter. That is an incredibly 
difficult decision for a victim of crime to make. They then have to endure the taking of a detailed statement. As 
a person who, over the course of my previous professional career, had the obligation to take some of these statements, 
I can attest to the fact that it is traumatic to take the statement, let alone for the person who has to recount the details 
of what took place, sometimes decades ago.  
Members, imagine what it is like for a victim of child sexual abuse, who decides years later that they are now ready 
to go to the police. They go through this very difficult and, in its own way, traumatic exercise. Under the legislation 
that we are looking to pass today, they will have the comfort of knowing that if they do not get the dates precisely 
right, that is not going to be detrimental to their being able to secure some sense of justice and a conviction. That will 
be a great feeling for such a person, if they are able to secure a guilty verdict. But what happens if their next interaction 
with the so-called justice system is to be told, “Sorry, we can’t really be sure about the date, so we’re going to award 
you $20 000 of compensation and not $50 000 of compensation”? Imagine a victim of child sexual abuse being 
put in that situation. The system for which we will be collectively responsible will compound the trauma of victims 
of child sexual abuse. We have an opportunity to get this right. I simply ask: to what extent have government 
members given consideration to the intersection between these laws? In particular, I would like to know whether 
the Chief Assessor of Criminal Injuries Compensation has been consulted specifically about this issue. 
It is the last day, in theory, of the fortieth Parliament for members of the Legislative Council. This issue is too 
important. I do not want obstructive answers to questions on this issue. I want a proper and comprehensive response. 
I do not want us to get into Committee of the Whole House to be told by the minister at the table that the government 
does not have that information available. That will not be satisfactory. This bill could have been brought on last year, 
but it has been brought on on the last day. There is no other opportunity for me to raise this issue. I cannot raise it 
tomorrow or next week; I cannot raise it until after the election, and that is not good enough. If we are going to 
pass the bill now, we need an answer to this question: has the Chief Assessor of Criminal Injuries Compensation been 
specifically consulted about the intersection between this bill and the legislation that the chief assessor is responsible 
for administering? Yes or no—none of the equivocation that we have seen over the last three and a half years or 
fake answers. Yes or no—has there been any consultation with the chief assessor? If the answer is yes, when did 
consultation take place? If consultation is taking place right now as I am speaking, that is fine. When did it take place? 
That is the next question that needs to be answered. Most importantly, what specific feedback has the Chief Assessor 
of Criminal Injuries Compensation given on this issue? 
It may be that the Chief Assessor of Criminal Injuries Compensation will talk about how its office currently manages 
this situation, because, members, the Chief Assessor of Criminal Injuries Compensation has to consider this issue. 
Why is that? It is because, for simplicity, there are two avenues by which a victim of crime can access compensation. 
One avenue is when there has been a proved offence; in other words, there has been a guilty verdict. The other avenue 
is when no person has been charged. Members can imagine a situation in which a victim of crime for a historical 
child sexual abuse case reports a matter to police. The police start to investigate, but find the alleged offender is 
deceased. The police cannot bring charges against the deceased person so therein ends that aspect of the criminal 
justice system, but it does not necessarily preclude the victim of crime from seeking compensation. They can 
still make an application. At that point, the chief assessor has to determine whether, on the lesser standard of the 
balance of probabilities, the offence has taken place. That, again, is an issue that needs reform. It is a conversation 
for another day.  
As I have said previously, it is most unsatisfactory and incredibly traumatic for a victim of crime whose alleged 
offender is not alive. They go through the court process and get a not guilty verdict and then they try to get criminal 
injuries compensation and they cannot. They are shut out of the system because of the not guilty verdict. Why did 
they get a not guilty verdict? It is because, quite rightly, our criminal justice system requires the prosecution to prove 
the case beyond reasonable doubt at that highest standard. They were not able to achieve that standard and now 
they are shut out from compensation, yet a victim of crime from a deceased accused needs to prove their case only 
on the balance of probabilities. That is an area of reform. I say “only” in the context of being a supporter of that 
lower standard of applying for compensation. I just think it is wrong that a person who has obtained a not guilty 
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verdict cannot then go to the criminal injuries compensation assessor and say that they were not able to meet that 
high bar, but they can demonstrate—a bit like the O.J. Simpson case—that on the balance of probabilities, it did 
occur, and they were sexually assaulted, so they are entitled to compensation. People should be able to obtain that 
in Western Australia, but they cannot. 
The point is that the Chief Assessor of Criminal Injuries Compensation already needs to deal with this complexity of 
uncertain dates when an application is made when a person has not been charged. It may well be that the government 
has at its disposal at some point today information about how the chief assessor already deals with those types of 
matters. I hope we are able to be provided that information. However, that information alone will not answer this 
question. Just because the assessor is handling those cases in that way, the question is how it will impact on those 
cases that are brought on a proved case, when the case has been proved in the criminal court, a guilty verdict has 
been obtained thanks to the benefit of this legislation—the uncertain dates—but the criminal injuries compensation 
scheme does not allow for uncertain dates for a proved offence. I am not talking about when nobody has been charged. 
We already know full well that the criminal injuries compensation assessor has a scheme to deal with that. It is 
that technical intersection that arises only because of this legislation. It does not exist at the moment; it is a new thing 
that will happen. I would like to think that at the very least, given that the McGowan government has purposely, 
deliberately and intentionally buried this bill over the past 12 months, the only reason that has happened is that it has 
been busy consulting with the Chief Assessor of Criminal Injuries Compensation and getting to the bottom of the 
matter to make sure that there is no gap, that there is no problem and that the trauma for victims of crime will not be 
further compounded. I would like to think charitably that that is the reason there has been this extraordinary delay. 

We absolutely have to get to the bottom of this today; there is no other time to do it. If we find out in a short while 
that this remains a grey and murky space and there is no clarity to it, that should not hold up the progress of this 
bill. We must pass it. I am not suggesting that there should be any delay to that whatsoever. As I said earlier, I am 
disappointed that this was not dealt with over a year ago. However, as an absolute minimum, if this matter has 
not been properly addressed, if there will be some kind of gap and the Criminal Injuries Compensation Act 2003 
requires minor amendments to bring it into line with what we are doing here, I hope that whoever wins government 
on 13 March will expedite this type of reform. And I mean “expedite” in the true sense of the word, not in the sense 
that has been used by the McGowan government over the past three and a half years, when “expedition” has meant 
to move at the speed of a tortoise or a snail. I am not talking about the McGowan version of expedition; I am talking 
about real expedition. That means we should drop everything after 13 March and get this sorted. 

Hon Alannah MacTiernan interjected. 

Hon NICK GOIRAN: I suggest the Minister for Regional Development says nothing on this topic. 

Hon Alannah MacTiernan: Why would you try to suppress me for expressing enthusiasm for us sitting longer 
and getting more bills through? 

Hon NICK GOIRAN: Because, minister — 

Several members interjected. 

The ACTING PRESIDENT (Hon Dr Steve Thomas): Order, members! Hon Nick Goiran, we might return to 
the substance of the bill. If you will direct your comments to me, I will ensure that we do not have the background 
noise that we currently have. 

Hon NICK GOIRAN: The reason is that when the minister was away on urgent parliamentary business, I was 
saying that this matter is far too important for us to be busy pointing fingers at one another. It needs to be addressed 
for the benefit of the victims of child sexual abuse in particular. 

As it so happens, the type of reform that we are dealing with at the moment—the reform that I am talking about—
will be of benefit to all victims of crime. I do not know whether other members agree with me but, in my view, 
some crimes are more heinous than others. It is very difficult for me to get past the view—I do not think that I will 
ever be persuaded—that anything is more heinous than a sexual assault on any person, irrespective of age. It seems 
to go, again, to a whole other level if anything can be worse than the worst when we are talking about children. 
This matter needs to be addressed by whichever party wins government on 13 March. 

There may be a simple explanation for all this. Frankly, I doubt it. If we can address all of this today, well and 
good. I would like to facilitate that, but if it cannot, the purpose of me speaking about this particular matter for the 
last 40 minutes is to emphasise and underscore, especially to those members who will be here in the forty-first 
Parliament, that this needs to be addressed; it cannot go on any longer. We have the opportunity to ensure that 
there is real reform for victims of crime and victims of child sexual abuse. It is within our power to do it. It is not 
complicated. Members who are here for the first time will see how amazingly quick some pieces of legislation can 
go through. It is staggering at times to see what can be done in this place when there is a will—how bills can be 
brought on and passed through both houses of Parliament in a day, in a 24-hour period. How can that happen? It 
can happen if it is considered by everybody in a unanimous fashion to be a matter of great importance. I would like 
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to think that we can all unanimously agree to address this type of systemic trauma on victims of crime. Sure, we can 
have a robust debate amongst ourselves about the reasonable level of compensation that should be available to 
a victim of crime. At the moment, the maximum is $75 000. We could select any figure; we could say it should be 
$80 000, $85 000 or $100 000, and well-meaning, reasonable-minded members could have a strong view about what 
it should be. I have no problem with that. That is not what we are talking about; we are talking about ensuring that 
no technical gap can unintentionally create trauma for a victim of crime.  

As I conclude my remarks, I note that since 1 July 2016, Western Australia has had the catastrophic injury scheme—
that is, the no-fault scheme that was introduced for motor vehicle accidents, which is funded by an increase in third 
party premiums. If a person is catastrophically injured as a result of a motor vehicle accident, a very significant amount 
of compensation is available to them, rightly so, to deal with their needs for the rest of their life—it is a no-fault 
scheme funded by our third party premiums—yet a victim of crime who has been catastrophically injured can receive 
a maximum of only $75 000. There is no equity in that. A person who has catastrophic injuries as a result of being 
a victim of crime can receive up to $75 000, but for a person who has catastrophic injuries as a result of a motor 
vehicle accident, in a sense—this is a bit of exaggeration on my part—the sky is the limit on how much compensation 
they can get. In no way am I diminishing the trauma experienced by a catastrophically injured person as a result 
of a motor vehicle accident. They have my support for access to that no-fault scheme. I simply make the point that 
victims of crime should not be treated like second-class citizens in this way. It is time for all of us to act. It is long 
overdue that we properly review these matters. There is capacity for all members in the forty-first Parliament to work 
together to ensure that there is real and measurable justice for victims of crime. I hope that members are persuaded 
that there is a need for this reform and that it is long overdue. 

With those remarks, I once again re-emphasise my support for the bill before the house because it will provide 
greater opportunity for victims of sexual abuse in particular to secure a conviction, and anything that we can to do 
lessen the systemic trauma for those people continues to have my overwhelming support. 

HON SUE ELLERY (South Metropolitan — Leader of the House) [11.17 am] — in reply: I thank members for 
their support of the Criminal Law Amendment (Uncertain Dates) Bill 2019. Hon Michael Mischin asked a question 
about similar provisions in New South Wales. He referred to similar section 80AF of the New South Wales Crimes 
Act 1900 and asked whether any issues had arisen from recent reforms in a similar regard. The proposed changes 
to the Western Australian Criminal Code have regard to but do not mirror the recent New South Wales amendments 
regarding uncertainty about when a sexual offence against a child occurred. The New South Wales act came into 
effect on 1 December 2018. The legislation introduced new section 80AF to the New South Wales Crimes Act to 
provide for an accused to be prosecuted in respect of the conduct under whichever sexual offence had that lesser 
maximum penalty, regardless of when during that period the conduct occurred. The New South Wales government 
has previously indicated that since its passage, one case has relied on that section and no particular problems arose 
in that matter. The department recently sought advice from the New South Wales Department of Communities and 
Justice, which confirmed that no issues with the operation of section 80AF have been identified. 

The honourable member also asked whether we would provide information on the number of cases that had been 
put on hold in the hope that an amendment to the law would be able to rescue those prosecutions. I cannot give the 
member advice on that. It is not possible to provide specific information of the kind sought. Although the issue can 
arise at any stage of a prosecution and even in the trial, it may relate to some or all of the incidents alleged to have 
occurred. Sometimes alternative charges can be pursued, even if they have a lesser maximum penalty. Decisions 
arising from the issue may be made by the WA Police Force, the Director of Public Prosecutions or a judge and/or 
jury, so there is no way of accurately collecting that kind of data. The Office of the Director of Public Prosecutions, 
though, advises that it has on occasion considered cases and has determined that no prosecution can be properly 
commenced due to that issue. As this bill operates retrospectively, it will enable charges to be laid and convictions to 
occur when that has not been previously possible. As in many other situations, if a case that once could not have been 
prosecuted now can be, the office of the DPP is open to commencing a prosecution if there are reasonable prospects 
of conviction. Following the passage of this bill, the Office of the Director of Public Prosecutions will liaise with 
the WA Police Force in the normal way. 

I thank Hon Alison Xamon for her support of the bill. She is out of the house on urgent parliamentary business. 
The honourable member set out the four scenarios in which the bill will address the uncertainty of dates. 

I thank Hon Nick Goiran for his support of the legislation. The essential question asked in the second part of the 
honourable member’s contribution was around the intersect between this bill and the Criminal Injuries Compensation 
Act 2003, in particular noting the periods of time that attract different levels of compensation payment and to what 
extent victims, whose cases are able to be resolved with prosecution and a conviction as a result of this, might be 
disadvantaged. To paraphrase the member: is there a gap? In the last part of his contribution, the honourable member 
asked about the chief assessor’s involvement in the consideration of how the two pieces of legislation come together. 
Indeed, the Chief Assessor of Criminal Injuries Compensation has been consulted and has provided advice, so there 
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will be no change to a victim’s right to apply for criminal injuries compensation or the way the assessor determines 
an application in accordance with the Criminal Injuries Compensation Act. 

Criminal injuries compensation can be awarded under that act in the following circumstances: the perpetrator has 
not been identified according to section 17; a person has been charged with an alleged offence but the charge has not 
been determined according to sections 16(1)(a) to (g); and, when there has been acquittal, the assessor will determine 
the application in accordance with section 13. Therefore, the bill is not intended to affect the manner in which any 
uncertainty in relation to the date of an offence is dealt with under the Criminal Injuries Compensation Act. A table 
under section 31 of that act sets out the maximum amounts that may be awarded for various offences committed on 
a date within a particular period. To apply the particular maximum amount, the assessor needs to be satisfied on 
the balance of probabilities that an offence occurred within a particular date period; for example, if the claim is for 
an offence committed on a date unknown between, say, 31 December 1981 and 31 December 1983, the assessor 
may apply the higher maximum amount if satisfied on the balance of probabilities that the incident occurred in the 
period that attracts the higher maximum amount. Therefore, the bill does not seek to make uncertain dates certain but, 
rather, removes that technical barrier to allow a conviction for the offence with the lowest penalty, notwithstanding 
the uncertainty. The government recognises that there are challenges with the operation of the Criminal Injuries 
Compensation Act and has asked the Commissioner for Victims of Crime to provide advice specifically on how 
those challenges can be addressed in the best interests of victims. 
On the other matter of the honourable member’s side comments about the Criminal Injuries Compensation Act, 
I am advised—I am sure the honourable member is already aware of this—that the government tabled a review of 
the Criminal Injuries Compensation Act some time ago. I can probably answer that question in the Committee of 
the Whole House if necessary. 
With those comments, I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 

Committee 
The Deputy Chair of Committees (Hon Dr Steve Thomas) in the chair; Hon Sue Ellery (Leader of the House) in 
charge of the bill. 
Clause 1: Short title — 
Hon NICK GOIRAN: I will take up an issue a little further. In her second reading reply, the Leader of the House 
mentioned that the assessor will determine the date dependent upon the standard of balance of probabilities. I agree 
that that will be what the assessor will do moving forward; in fact, that is what the assessor has done in any application 
that has been made to the assessor, other than when there has been a proved offence. In all the types of circumstances 
that the Leader of the House raised and no person had been charged—maybe somebody was charged but they may 
never have ended up standing trial because they were found to be mentally unfit, and so on and so forth—there has 
been no conclusion to the criminal procedure process. Therefore, an application would have to be made under those 
other gateways and the assessor would have to work out a date based on the evidence that has been provided, and the 
standard the assessor would apply is on the balance of probabilities. That is conceded and is not up for debate. 
The question that arises is how the assessor will deal with it when there has been a proved offence. As I understand 
it, this is the most common type of application that has been made—a guilty verdict has been obtained. I want to 
make sure that I have not misunderstood the advice that was provided to the chamber in the reply. Is it intended, 
irrespective of what has transpired under the criminal procedure, that when an application is made, even for a proved 
offence, there will be the capacity for a victim of crime to persuade the assessor about the date on the balance 
of probabilities? 
Hon SUE ELLERY: Yes, the honourable member is right. The current arrangements apply when the case has not 
been proved. The assessor will apply the same mechanism—that is, determine on the balance of probabilities—in 
a proven case as well. 
Hon NICK GOIRAN: That is good news for victims of crime. I thank the Leader of the House for that information. 
The Leader of the House referred to the fact that the government is aware of the various challenges in a general 
sense, and indicated that the Commissioner for Victims of Crime is looking into it. Is that some form of inquiry that 
is taking place; and, if it is, are there terms of reference, is there a scheduled date for it to be concluded, and will 
it be in a report that might be tabled in Parliament? Can the Leader of the House provide some further information 
about that? 
Hon SUE ELLERY: Yes. Since the review of the Criminal Injuries Compensation Act was published, the 
government has sought advice from the Commissioner for Victims of Crime on the matters not only contained in 
that review, but also specifically raised by the member around the issues for victims of sexual offences. I do not have 



Extract from Hansard 
[COUNCIL — Thursday, 26 November 2020] 

 p8312a-8321a 
Hon Alison Xamon; Hon Nick Goiran; Hon Sue Ellery; Hon Michael Mischin 

 [8] 

a specific time line on when that advice will be received. I am told it is anticipated to be in the next couple of 
months, but I cannot give the member anything more specific than that. 
Hon MICHAEL MISCHIN: I want to pick up on a couple of comments that the Leader of the House made in the 
course of her second reading reply. The Leader of the House mentioned that advice had been sought about the 
New South Wales experience with like provisions. My understanding is that those provisions go nowhere near as 
far and nor are they as comprehensive as what Western Australia is proposing. When was that advice sought? 
Hon SUE ELLERY: Advice was sought during drafting, but further advice was sought literally this morning to 
check that there had been no developments since that initial advice. The advice remains the same. 
Hon MICHAEL MISCHIN: There has been a response to that request for further information, but no difficulties 
have been experienced and there have been no challenges or cases that might affect the merits of this or require 
something to be addressed? 
Hon Sue Ellery: By interjection, that is correct. 

Hon MICHAEL MISCHIN: Thank you. Have any other jurisdictions in Australia made similar amendments to 
their criminal law? 
Hon SUE ELLERY: Not that we are aware of. 
Hon MICHAEL MISCHIN: Moving on, Hon Alison Xamon mentioned that this bill will operate retrospectively. 
I am not sure that is necessarily the right way of categorising it, but I understand what she was driving at. If 
I understand what the Leader of the House has told us, the Director of Public Prosecutions will revisit cases and 
review circumstances in which either no charge has been laid by reason of uncertainty about date or age, or change 
of law, or cases in which no indictment has been presented by reason of those uncertainties that are being addressed 
in this bill. I take it that considerations such as the age of the accusation, and whether there was an adequate penalty 
that reflects the seriousness of other conduct and so forth if there were other charges laid, will be addressed. Would 
that be right? 
Hon SUE ELLERY: Yes. 
Hon MICHAEL MISCHIN: There is no guarantee that simply because a charge or a case did not proceed because 
of one of these difficulties, a charge or an indictment will be laid? 
Hon Sue Ellery: It may be, but it is not guaranteed. 
Hon MICHAEL MISCHIN: How far back will the director be looking at these things? I know that it is a question 
of horses for courses, but surely some kind of a line is going to be drawn. Will this apply to nothing before the 
2014 case of SI v The State of Western Australia or will we be looking at a more recent threshold date? I am not 
asking the director to commit hard and fast to that date, but I simply want to get an idea of how far back we will 
be going. 
Hon SUE ELLERY: In my second reading reply I said that the Office of the Director of Public Prosecutions will 
liaise with Western Australia police. They will not actively go back to a certain point and look at all cases, but 
WA police may bring to attention some glaringly obvious cases. The advice I have is that some matters may be 
revisited in which an otherwise strong case could not be proceeded with because of the uncertainties that this bill 
now addresses. In addition to some matters that the Office of the Director of Public Prosecutions might revisit, it 
anticipates that it may be asked by the Western Australia Police Force and/or victims to reconsider cases that were 
not previously proceeded with or were discontinued. Of course, the prosecutors will still have a duty to evaluate 
the reasonable prospects of conviction before proceeding any further. This will not be driven by a time line but by 
the particular characteristics of those cases that will then be brought to the attention of the Office of the Director 
of Public Prosecutions. 
Hon MICHAEL MISCHIN: I am concerned about whether some cases might be overlooked for a variety of 
reasons, one of them being that this process is driven by Western Australia police. This is no reflection on their 
diligence and the like, but as time goes by and the older a case gets or if the file is closed, there may not be an appetite 
or, indeed, an awareness of that matter that will have a police investigator going back to check whether it is now 
a viable case. I take it that it is accepted that that may be the case. 
Hon SUE ELLERY: Yes. The honourable member is right in that this process is not automatic with every single 
file being screened; that will not happen. But there may well be cases that officers at the DPP are aware of now that 
are brought to attention, and it is highly likely that there are cases that WA police and, indeed, many victims of 
crime who are generally engaged in following these kinds of debates are aware of that are also brought to attention. 
The member is right in that we are not going to go back and look at every single file. As a consequence, it may be 
that something is lost in corporate history. 
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Hon MICHAEL MISCHIN: That would be a similar situation with the DPP. I expect that the director, team 
leaders or file managers may very well be aware of files that they have had that they thought were viable but were 
frustrated by these particular problems. If they have the time, they may dust them off and have another look at them 
and propose that they be proceeded with, subject to a complainant’s evidence still being viable, if you like, and other 
considerations. But, again, as I understand it, that would depend on either the director, a senior officer or a particular 
file manager—the file managers may have changed over time and the original file manager may not even be there 
anymore—being aware of those cases and revisiting them. 
Hon SUE ELLERY: The member’s characterisation is correct. 
Hon MICHAEL MISCHIN: Are any difficulties foreseen with regard to double jeopardy, either on the basis that 
someone has been charged already with an alternative offence as a second best because the best one was frustrated 
by these problems, or in a case in which someone is acquitted of an alternative charge? Is the director aware of 
whether there are many or a few cases of that character that will be affected by these considerations? 
Hon SUE ELLERY: The answer to the member’s question is no. A new prosecution would not be taken against 
someone who has already been prosecuted under a lesser charge, and that prosecution perhaps had to go to the lesser 
charge because of the problem that has now been fixed. It is not going to trigger the double jeopardy principle, if 
you like. 

Hon MICHAEL MISCHIN: Finally, the minister might be able to assist. Again, I am not looking for a firm figure. 
I just want to get an idea or flavour of the significance of this reform. Perhaps the director is aware, either through 
personal knowledge or anecdotally, through her staff, of roughly how many offenders have not been prosecuted in, 
say, the last 12 months because of this difficulty, or of how many charges that might otherwise have been laid have 
not been laid, or indictments not presented. I know it is a difficult question, but there must be some idea of the extent 
of the problem. I know the director is anxious to get this reform through, so I want to get an idea of just what difference 
it will make, and particularly how many prosecutions may have been compromised entirely because there was no 
other way of approaching them, other than getting this legislation through, so no alternative charges were available. 
Is there half a dozen a year, a dozen a year? 
Hon SUE ELLERY: I understand the question the member is asking, and I asked the same question myself because 
the member raised it in his contribution to the second reading debate. I am sorry; I am not able to do that. There would 
be matters that did not proceed, for example, because the police took a certain view that it was not worth bringing 
it to the attention of the Director of Public Prosecutions. I understand why that would be of interest to the member, 
but I am not in a position to provide him with that information. 
Hon MICHAEL MISCHIN: Lastly, on a more general issue that relates to sexual offences, I recall that it was 
a government election commitment that a parliamentary committee be established to review the director’s decisions 
in respect of discontinuing cases of sexual assault and the like. That has not come to fruition, but the Attorney General, 
when in opposition, was pretty firm on the necessity for that. Can the minister explain why that has not been done? 
To my mind, it was a wholly impractical and undesirable idea, but the government was pretty firm on it when it 
was in opposition. Can the minister help us out there?  
Hon SUE ELLERY: The “Policy and Guidelines for Victims of Crime 2018” and a formal victim review process 
were put in place, which basically removes the need to proceed down that threshold. 
Hon MICHAEL MISCHIN: This is more of a comment, but it falls far short of the commitment for public and 
parliamentary scrutiny of those sorts of decisions, which the shadow Attorney General at the time thought was 
essential. I always thought it was undesirable and not practical, so I am pleased that it has not proceeded. Of course, 
improvements in internal processes are always made, so I commend the director on improving them. I have no further 
questions on clause 1. 
Clause put and passed. 
Clauses 2 and 3 put and passed. 
Clause 4: Part I Chapter IIB inserted — 
Hon MICHAEL MISCHIN: The focus of clause 4 with the insertion of Chapter IIB into the Criminal Code is on 
sexual offences. Is there any reason why it is limited to sexual offences and not to other serious offending? 
Hon SUE ELLERY: I refer the member to proposed section 10L, over the page, which applies to indictable offences, 
including sexual and all other indictable offences. Proposed sections 10M and 10N apply to the age of the victim 
being uncertain and is limited to sexual offences, as these are where the age-related issues present in terms of the 
appropriate charge. 
Clause put and passed. 
Clauses 5 and 6 put and passed. 
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Clause 7: Section 19 amended — 
Hon MICHAEL MISCHIN: This was a late addition to the bill, along with the amendment to the Evidence Act that 
appears in clause 9, as I recall. When was it realised that further amendments were necessary in order to achieve 
the ends being sought by those provisions? 
Hon Sue Ellery: By interjection, we think you might mean part 4, because I am advised that part 3 was not a late change. 
Hon MICHAEL MISCHIN: I see. Pardon me; you may be right. 
Hon Sue Ellery: Say that louder! 
Hon MICHAEL MISCHIN: You may be right—it is not unknown! 
The DEPUTY CHAIR: Order, members! I do not want too much dissent in the chamber! 
Hon MICHAEL MISCHIN: Congratulations, minister—credit where it is due! The minister is right; parts 4 and 5 
were the late additions, so I will move on. 
Clause put and passed. 
Clause 8: Act amended — 
Hon MICHAEL MISCHIN: I repeat the question about parts 4 and 5 of the bill: when was it realised that those 
needed to be addressed? 

Hon SUE ELLERY: I am advised that they were inserted when the bill was in the Assembly and that they are, of 
themselves, consequential amendments but they had been overlooked in the drafting, so that was picked up in 
the Assembly. 

Clause put and passed. 

Clauses 9 to 11 put and passed. 

Title put and passed. 
Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Leader of the House), and passed. 
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